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Introduction
Addressing sexual harassment in the workplace is a challenge for any
organization however the challenges add up for smaller organizations
who routinely face funding uncertainties, staff shortages and difficulty
accessing training opportunities. Thus, responding to reports (also
commonly referred to as complaints) and disclosures of sexual
harassment in a trauma-informed way, adds to these existing
challenges mainly because of the barriers which prevent access to
subject matter experts.
With these barriers in mind, this manual intends to offer the reader a
centralized opportunity to learn what a trauma-informed approach is;
understand why its application is critical in responding to workplace
sexual harassment; identify the unique challenges and conflicts which
may surface in a small work environment when addressing workplace
sexual harassment; and recognize which competencies are required
for those investigating workplace sexual harassment.
This manual provides the reader with a starting place to consider all
the complexities, challenges and competencies required to
meaningfully and lawfully address workplace sexual harassment
from disclosure to reporting to investigation to discipline, however it
is only a starting point. Laws, policies and best practices are always
changing to align with the times. Therefore, we caution the reader
to continue in your due diligence and gather the most recent and
relevant information to inform your workplace policies and
procedures as they grow and adapt to meet the specific needs of
your workplace environment.
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Challenges, Conflicts and
Competencies
Small businesses, non-profits and community-based organizations
face a multitude of challenges in the workplace on any given day. It
is not uncommon for managers or supervisors to wear several hats
within their organization which can complicate the handling of a
workplace sexual harassment report. Broad responsibilities could
place a manager or supervisor in direct conflict with handling reports
for several reasons including responsibilities which require them to
serve as both complainant supporter and disciplinary decisionmaker. Additionally, in small work environments it is not uncommon for
colleagues to develop a personal relationship to each other. It is also
not uncommon for a smaller workplace to experience an absence
of policy which govern behaviours in the workplace which may often
lead to a failure to act.
A conflict of interest can be a real or perceived factor which puts you
in an incompatible position to address workplace sexual harassment
as a complainant supporter, investigator or disciplinary decisionmaker. As a manager or supervisor, you should always ask yourself at
the outset, “Is there any reason, real or perceived, preventing me from
investigating this report of sexual harassment or deciding appropriate
discipline post-investigation?” Consider your relationship to the
parties including any biases you have or may be perceived to have;
your knowledge or understanding of the subject matter; or whether
you serve in a dual role which compromises your ability to be neutral
or impartial.
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There are a few instances when you will have to seek the services of
an external workplace investigator and being in a real or perceived
conflict of interest is one of them. For example, you may need to

engage an external investigator if you encounter a similar scenario as
outlined below:

a. Your employee has come forward to report several years of
workplace sexual harassment which has taken place both inside
and outside of work hours. The complainant further reports that
they reported early incidents to your predecessor but the reports
were ignored. The complainant has also reported that their
harasser often referred to their disability in their sexually harassing
communications. The complainant informed you that they intend
to also bring a human rights complaint forward because your
predecessor did nothing to ensure their safety in the workplace.
b. Your employee reported that while away at a work-related
conference, another employee became very intoxicated and
made several sexually suggestive remarks towards them at the
dinner table. Several colleagues heard the remarks. The
complainant left the table to go to their hotel room and the
harasser followed. While in the elevator, the harasser sexually
assaulted the complainant. The complainant added that
immediately after, they called the police and reported the
incident. The matter is now subject to a criminal investigation.
c. You enjoy a close and trusting relationship with a member of your
senior leadership team which has grown over the years to the
extent that you have met their spouse and children several times.
You would agree that in addition to being colleagues, you are now
also friends. A report has come into your inbox from a former
employee. The former employee reports that your colleague and
friend sexually harassed them in the workplace several times and
the harassment included inappropriate emails (copies of which
they have attached) and unwelcome touching. You are too close
to the harasser to be impartial.
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You should always consider
engaging the services of an
external investigator when you
lack the competency, skillset or
training to conduct an impartial,
trauma-informed investigation.

For example, if you know little about human rights complaint
processes in B.C. or Canada and the report intersects with a potential
human rights violation or where the report also suggests negligence
on the part of the employer which can lead to a civil suit, or where
the incidents reported date back to a time before a workplace sexual
harassment policy was established or before the creation of or
amendments to current governing laws, rules and regulations, such
as the B.C. Human Rights Code, the Canadian Human Rights Code
and WorkSafeBC or a parallel occupational health and safety act,
proceed with an external investigator.
Where the internal investigator does not possess the knowledge,
training or expertise to conduct a workplace investigation into
reports of sexual harassment which include some or all of the
added complexities mentioned above, it is a sound course of action
to engage an experienced external workplace investigator who
possesses legal knowledge. To attempt to proceed absent necessary
knowledge, understanding and competency could expose your
organization to reputational harm and civil liability.
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Competency is critical for any supervisor or manager responding
to sexual harassment reports impacting the workplace. First, it is
necessary that your workplace has relevant policies and procedures
in place to guide any administrator, supervisor or decision-maker on
how to act when inappropriate, unacceptable or illegal behaviour
occurs in the workplace. Second, training on these policies and
procedures should be provided to all staff members which include
refresher sessions for long-time staff members. Third, senior
employees who may be responsible for responding to workplace
sexual harassment should be trained in procedural fairness, traumainformed interviews, conduct of an investigation, bias and report
writing. Finally, if your organization has the resources or access to
resources, a survivor-centred support protocol should be put in
place for complainants who require support as they navigate any
administrative disclosing, reporting and investigatory procedures.
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Survivor-Centered &
Trauma-Informed:

What’s the Difference?
THE WORDS “SURVIVOR-CENTERED” ALWAYS REFER TO THE COMPLAINANT
AND THE SUPPORT, ACCOMMODATION AND ASSURANCES THEY REQUIRE
UPON DISCLOSING OR REPORTING WORKPLACE SEXUAL HARASSMENT.
Taking a survivor-centered approach upon receiving a disclosure
may mean that you ask the complainant how they would like to
proceed and what supports or accommodation they require (for
example, a schedule change). While at the reporting stage, you must
be transparent about confidentiality limitations and the investigation
process including privacy restrictions.
During the investigation stage, a survivor-centered approach may
require the presence of a support person to help the complainant as
they proceed through the administrative process. Continued access
to ongoing mental health support may be necessary following the
investigatory stage and any disciplinary stage, as well. It is recognized
that not all small offices or non-profits have the capacity to staff
support positions therefore consider partnering or connecting with
a local survivor support office whose work it is to support those who
have experienced sexual violence or sexual harassment, in and out
of the workplace. Absent a partnership agreement or arrangement,
ensure that you have a list of local or remote support providers
available to provide to the complainant and/or investigator as they
proceed through the investigation process.
Applying a trauma-informed approach to your administrative
process requires recognition that addressing workplace sexual
harassment may be a traumatic experience for others in addition to
the complainant. It necessitates sufficient training to identify when
trauma is likely to surface, how it appears when it does surface and
a willingness to accommodate it insofar as intentionally avoiding
body language, tone, questions and behaviours which could trigger a
trauma response.
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A “trauma-informed” approach
applies to everyone:
The complainant, the respondent,
the witness, the investigator, and
the decision-maker.

An individual investigating workplace sexual harassment should apply
a trauma-informed approach to the process for benefit of all parties,
the investigator included. However, the investigator should avoid
applying a survivor-centered approach to the investigation. To do
so, will inevitably favor the narrative of the complainant resulting in
a biased and unfair investigation and outcome for the respondent
which could result in a civil claim, a human rights complaint or
reputational harm. To be clear, the individual assigned to investigate
the report of workplace sexual harassment should not be the same
individual assigned to support the complainant through any part of
the administrative process.
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Workplace Sexual Harassment
Disclosures:
What Are They &
How Do I Respond?

Disclosures refer to the confidential sharing of an experience of
workplace sexual harassment with a colleague or a supervisor
when the discloser has no immediate intention of proceeding to a
formal report. Disclosures are often shared in an informal manner:
in conversation, via email or innuendo. Regardless of how the
disclosure is made, it is your responsibility to follow up and address
it. Do not dismiss any suggestion of workplace sexual harassment as
insignificant or inconsequential because someone has decided not
to report it. There are many reasons why someone would not want to
report and none of which are because the experience was not serious
or harmful.
A disclosure may be shared with the intention of receiving or
requesting accommodation (e.g. a work schedule change so the
discloser does not have to work in the same space or at the same
time as the harasser) or to alert the employer that an employee is
engaging in conduct which violates workplace policies or to seek
specific emotional and mental support. Therefore, be prepared with a
list of external mental health or survivor support contact information
as well as flexibility on your part to provide necessary and reasonable
accommodation to the discloser.
Occasionally, a disclosure may be shared with no intention at all.
This may be because the person disclosing may not know that what
they experienced is sexual harassment or they may not be aware
that there are supports and options available to them. Accordingly, it
is imperative that your staff be provided training on your workplace
sexual harassment policy. Sometimes, even after training is provided,
there is confusion between a disclosure and a report therefore you
should always remember to distinguish the two and explain next steps
and any options before proceeding to offer support only.
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Once a disclosure is made, it would serve you well to ask the discloser
what they would like you to do with the information they shared and
remind them that even though they may not want to proceed to a
report immediately, the option is always available later on. Sudden
or recent experiences of workplace sexual harassment may trigger
several emotional or psychological responses which should be
addressed as soon as possible. During this time, the discloser may
not be in the frame of mind to think about an administrative process
which includes an accountability component. Therefore, consider
checking in 2-3 months later to remind them that reporting is an
option if or when they feel ready.
It is very important that you do not take away the option of reporting
by proceeding to investigate on a disclosure alone. To do so may
trigger traumatic impacts for the person who disclosed, retaliatory
behaviours on the part of the harasser and an unfair investigatory
process without a cooperative complainant. Moreover, to proceed on a
confidential disclosure alone would send a message to your office that
no one is safe to disclose and the administration cannot be trusted.

Avoid changing the harassers
work schedule or taking other
potentially adverse action based
on a disclosure of workplace
sexual harassment alone. To do
so would amount to a denial of
procedural fairness and is likely
to be perceived as biased &
disciplinary.
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How Do I Engage and Support
Respondents & Witnesses?
When a report is made, you must consider how you will engage the
respondent and witnesses if they exist. Remember that no finding
has been made which confirms wrong-doing and no violations have
been found at this point. Therefore, resist against any urge or bias
which encourages you to commence an investigation or impose
disciplinary-like sanctions before the respondent has been informed
of the report which identifies them as a sexual harasser.
The duties owed to the respondent and the witness are different
therefore return to your policy for guidance. In the absence of a
policy, consider the consequences on those you intend to engage
and recognize that your duty will increase for those who face
serious or significant consequences as a result of a finding of sexual
harassment.
Remember that when you meet with the respondent (and their union
representative, if applicable), you should have a copy of the report
written by the complainant available for the respondent to review. Be
prepared to answer questions about procedural fairness, investigatory
procedures and what interim measures may be necessary. You
should also review any policies on retaliation with the respondent and
explain why no contact with the complainant is preferred until the
investigation process is concluded.
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If you work in a unionized
environment, you will have to turn
to the collective agreement for
instructions on who else needs
to be informed and included in
the process in addition to any
other procedures which must be
followed.

Since some respondents have a tendency to view administrative
investigations as akin to a criminal court process it is useful to explain
the differences by going over the evidentiary standard applied in
administrative investigation processes, the inability to seek or request
court orders including a no-contact order or peace bond and the
unnecessary requirement to retain a lawyer. You should also review
the range of disciplinary outcomes if a finding of sexual harassment
is made.

14

Six Steps to a Fair Investigation
Step 1:
Notify the respondent in person that a report
has been submitted alleging workplace sexual
harassment, with their union representative present
(if applicable).
Step 2:
Provide a copy of the relevant policy and the report
for the respondent to review.
Step 3:
Give the respondent some time to review the
report and to confer with their union representative
(if applicable) before setting the interview with the
investigator.
Step 4:
Allow the respondent an opportunity to obtain
advice or support before the first interview with the
investigator.
Step 5:
At all meetings and interviews with the respondent,
keep detailed notes.
Step 6:
Inform the respondent of the findings in person.
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In short, providing some level of support to respondents in allowing
them an opportunity to obtain external emotional support, advice or
assistance necessary to help them respond to the report will serve all
parties well. You must also apply the principles of procedural fairness
by ensuring that the respondent is not at a disadvantage or unable
to obtain the necessary details which will allow them to reply to the
report in a full and informed manner.
When engaging witnesses or bystanders it is imperative that you first
inquire as to whether they require any supports as a result of their
observation or experience. You should ask whether they have any
concerns in participation in an investigation process. On occasion,
you may hear a witness or bystander cite fear of reprisal or retaliation.
Be prepared to address these concerns by citing policy or procedure.
Your workplace should have a best practice approach to dealing with
retaliatory behaviours targeting bystanders or whistleblowers. If you
have multiple witnesses it may be possible to conceal the identities of
one or more witnesses (where fear of retribution is present) during the
investigation process however you should only consider doing so if
there is no disadvantage to the respondent or the complainant.
In any event, when engaging respondents or witnesses including
bystanders you should communicate that maintaining a safe
workplace free of sexual harassment is everyone’s responsibility.
Although no employee can be compelled to participate in a
workplace investigation, you should be clear as to whether your
policy outlines potential consequences for those who are deliberately
uncooperative in matters which compromise the safety and wellbeing
of fellow employees.
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What Should I Know Before
Conducting a Workplace
Investigation?
Previously, the manual delved somewhat into the subject matter
of when you ought to seek an external investigator and explained
the principles of procedural fairness. This section will explore
the remaining competencies any investigator ought to possess
when investigating workplace sexual harassment. In following the
information offered below, your investigation and subsequent report
will be sound, transparent, defensible, fair and empathetic. In the end,
you should have not contributed to the harm caused by the sexual
harassment itself.
a. The Self-Assessment (pre-interview)
Workplace sexual harassment should not be compared to
bullying, harassment or incivility since the psychological effects do
not compare. You should know, first and foremost, that sexual
harassment is very different from common forms of harassment
due to its personal, power imbalanced and often gender-based
nature. Accordingly, you should be prepared to in a very sensitive
way guided by the principles underpinning a trauma-informed
approach.
A trauma-informed approach requires that you learn how to identify
trauma, understand triggers and recognize that even the most minor
incidents could have a devastating psychological impact on the
complainant. While other psychological effects may be surfacing in
the respondent triggered by a fear of job loss or stigma associated
with being named as a harasser, for example. This awareness coupled
with learned strategies to accommodate trauma will not only serve as
a benefit to you but to the parties as well.
Since workplace sexual harassment is deeply personal in targeting
an employee’s sexuality, sexual orientation or gender, it can trigger
memories of past abuses, violations or deep-seated fears. These
triggers do not solely apply to the harassed person but also the
person who is investigating the matter or otherwise handling the
report or disclosure. In preparing to address workplace sexual
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harassment, you should consider how the subject matter might affect
you on a personal level.

If you have a personal history of
similar harassment or unresolved
traumas and your workplace
does not recognize or support
safeguarding against vicarious
trauma, consider creating a
self-care plan to ensure you
have supports in place as you
navigate through a process
which will reveal the personal
violations, fears, anxieties and
anger of others.

Ensure that you maintain healthy boundaries with the parties and
remain cognizant of when you are feeling triggered. It is okay for
you to ask for a break if an interview becomes heavy, disturbing or
otherwise troubling. If at anytime you feel threatened or otherwise
unsafe or you see that proceeding is not in the best interest of at
least one person in the room, adjourn the interview and return on
a later date. At this point, trauma is heightened and you are well
past the potential for triggering. Accordingly, proceeding in these
circumstances will do more harm than good.
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At the conclusion of the interview process, take some time to
intentionally release all that you experienced during the investigation
process and remind yourself that the traumas of others do not
belong to you. Further remind yourself that any negative comments
should not be personalized and you are not responsible for the
healing, well-being or rehabilitation of others. Think about creating
a ritual for yourself at the conclusion of every investigation report
you write to release all negative effects you may have felt during
certain points. This effort to safeguard your mental health will not
only ensure you proceed through each investigation in a fair and
patient manner but your likelihood for becoming desensitized or
cynical will be significantly reduced. In addition, the result of taking the
precautionary measures to safeguard your mental health may lead
to lasting work-related satisfaction and career longevity.
b.	Trauma-Informed Interviews
With all that you have learned about trauma and traumainformed approaches in mind, your engagement to responding to
reports and undertaking interviews will be empathetic, patient,
flexible and non-confrontational. For example, when meeting with
a party, invite them to choose where they would like to sit and
where they would like you to be seated. Ask if they would like the
lights turned up or down. Allow them to determine when breaks
are necessary. At all times, keep your questions open-ended and
avoid judgemental or intimidating body language. Allow the
person you are interviewing to ask as many questions as they like
about the process, potential outcomes and what supports are
available to them throughout the process, from start to end.

A relational approach to
engagement will instill a feeling of
safety, trust and credibility in your
investigation process.
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There are many, many ways investigators create barriers between
themselves and the person they are interviewing. Oftentimes, these
barriers arise from unconscious habit. Be particularly mindful of how
you fill the space between you and the person you are interviewing.
Is it open? Are you accessible? Are there barriers to communication
such as electronic equipment, a notepad or phones? Leave the
interview on a transparent and supportive note: allow the party to
review and/or correct your notes and check-in and ask whether
any supports are required post-interview. Always allow for further
opportunity to meet if or when new information or forgotten details
come back to mind.
It should go without saying but interviews into workplace sexual
harassment should not present as an interrogation or crossexamination. Taking an aggressive or confrontational approach will
only serve to damage the relationship you have with a member of
your staff. Moreover, such an approach may also cause the person
you are interviewing to become triggered or react with a traumaresponse (tears, rage, panic, silence) and will not help in your
fact-finding efforts. Remember, the principle underlying a traumainformed approach is to do no further harm. Allow this principle to
guide your approach and decision-making processes.
REMEMBER THE PRINCIPLE UNDERLYING A TRAUMA-INFORMED APPROACH:
DO NO FURTHER HARM.
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c.	The Legal Test for Sexual Harassment
The legal test for sexual harassment is set out in Janzen v. Platy
Enterprises, 1989 CanLII 97 (SCC), [1989] 1 SCR 1252, 59 DLR (4th) 352
[Janzen]. The B.C. Human Rights Tribunal recently explained the
definition of sexual harassment in The Employee v. The University
and another (No. 2), 2020 BCHRT 12 at paras. 141-144:
		The legal test for sexual harassment was set by the Supreme
Court of Canada thirty years ago in Janzen:
Without seeking to provide an exhaustive definition of the term,
I am of the view that sexual harassment in the workplace may
be broadly defined as unwelcome conduct of a sexual nature
that detrimentally affects the work environment or leads to
adverse job-related consequences for the victims of
harassment. It is […] an abuse of power. When sexual
harassment occurs in the workplace, it is an abuse of both
economic and sexual power. Sexual harassment is a
demeaning practice, one that constitutes a profound affront to
the dignity of the employees forced to endure it. By requiring
an employee to contend with unwelcome sexual actions or
explicit sexual demands, sexual harassment in the workplace
attacks the dignity and self-respect of the victim both as an
employee and as a human being (at 1284).
There are three elements to this test. Under Janzen, the
conduct at issue must:
		
		

i. be of a sexual nature;
ii. be unwelcome; and
iii. result in adverse job-related consequences for the
complainant.

There is a broad range of conduct that falls within the definition of
sexual harassment. The conduct may be physical or verbal, it may be
overt or subtle, it may have arisen from one incident or a number of
incidents The adverse consequences may be “any sexually-oriented
practice that endangers … continued employment, negatively affects
… work performance, or undermines … personal dignity”: Janzen, 1280.
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d.	Evidentiary Standard
As previously stated, the evidentiary standard in an administrative
process is the civil standard, “on a balance of probabilities” and
not “proof beyond a reasonable doubt” as one would see in a
criminal courtroom. The balance of probabilities standard invites
you as the investigator to make findings of fact based on what is
“more likely than not” to have occurred, based on all the credible
evidence presented:
		…the assessment must be based on clarity, consistency, overall
plausibility of the evidence in the context of other evidence, the
ability of the witnesses to avoid self-interest or self-justification
and most important, what appears to have most likely
occurred in regard to all the evidence: Toronto Transit
Commission v Amalgamated Transit Union, Local 113, 2018
CanLII 89086 (ON LA)
This civil standard of proof is significantly more relaxed than the
criminal standard because you need not be satisfied that the
evidence leaves no doubt in your mind about what happened but
rather allows for the evidence to be established at a lower
threshold. Which, in turn, permits you to avoid cross-examination
type questions and intense scrutiny of the evidence.

What you need to ask is: in
consideration of the evidence
presented in this investigation,
is it more likely than not that the
evidence i have found credible
supports a finding of sexual
harassment?
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The civil standard of proof allows you to take a common sense
approach to assessing the credibility of the parties including the
witnesses to determine whether you accept that it is more likely than
not that an incident of sexual harassment occurred in the workplace
or connected to the workplace. From this point, it should be relatively
straight-forward to determine whether the conduct meets the
definition of sexual harassment as per your workplace policy.
However, it is important to point out that your perception of
common sense may not necessarily accord with the facts you are
investigating. Earlier, it was noted that sexual harassment is distinct
from other workplace misconduct because it is personal, intimate and
connected to one’s sexuality, gender or sexual orientation.
There are several myths and stereotypes which exist and continue
to be relied upon by fact finders which lend themselves to victimblaming. The next section will highlight some of these myths for
the purpose of helping you understand why some complainant’s
response or reaction to sexual harassment may not align with what
you consider logical or common-sensical. Underlying these illogical
behaviours are typical trauma responses.
e. Cultural Humility, Biases & Victim-Blaming
i.

Cultural Humility

An investigator should understand that no matter how much
training you have obtained in addressing workplace sexual
harassment, you are not an expert in how a complainant
experiences sexual harassment. In listening to the lived
experiences of a complainant, investigators will learn to identify
the precise barriers which prevent some people from reporting
workplace sexual harassment in the first place. Additionally, the
investigator may learn additional information about historical or
systemic inequalities specific to persons who are often targeted
for workplace sexual harassment.
Specifically, I am referring to Indigenous women, members of the
LGBTQ2S community, racialized or immigrant persons and those
with disabilities. There are vulnerabilities within our society which
have allowed members from these communities to be
disregarded or dismissed in past attempts to report.
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Accordingly, many are cautious to do so especially in their work
environment where their livelihood could be compromised.
Being open to learning about these histories and realities is
cultural humility in practice. You recognize that you are no expert,
that there is more to learn and that there are biases and
stereotypes which feed ideas which allow for victim-blaming.
Cultural humility will encourage you to critically examine the
biases which feed myths and stereotypes, question your
knowledge sources and open your mind to new perspectives;
all of which are components underpinning trauma-informed
approaches.

Distinct from cultural
competence, cultural humility
positions you as the learner, not
the expert.

ii.

Biases

Persons adjudicating or investigating sexual harassment and
other forms of sexual misconduct are vulnerable to personal
biases creeping in and informing their decision-making processes
or engagement style. Bias matters because everyone possesses
these unconscious associations or biases and they can affect our
decisions, behaviors, and interactions with others. Although our
biases can be positive or negative, both can have harmful effects
when they influence our decision-making. Understanding bias is
critically important because of its connection to creating or
strengthening structural inequality.
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There are many types of biases you need to be alive to when
undertaking an impartial investigation. A few common cognitive
biases are listed here followed by a definition of cultural bias:
		
AFFINITY BIAS: the tendency to get along with those who are like
us, commonly characterized as culture fit. This bias is common
in workplaces where people who are a lot like each other occupy
space and tend to invite in others who are also like them.
		HALO EFFECT: the tendency to think everything about a person is
good because you like that person. This bias often surfaces
when we cannot believe a complainant or want to advocate for
a colleague we like, who is accused of sexual harassment or
some other form of wrongdoing in the workplace.
		PERCEPTION BIAS: the tendency to form stereotypes and
assumptions which make it impossible to make objective
judgments. This is a far too common bias related to perceptions
about sexual harassment and beliefs and expectations about
how people should or would respond to sexual harassment.
		CONFIRMATION BIAS: the tendency for people to seek
information that confirms pre-existing beliefs or assumptions.
This bias becomes evident when an investigator or decisionmaker asks questions which reinforce information they want
validated which may not be relevant to the fact-finding process.
For example, getting confirmation about how someone normally
dresses or how much they drink or how friendly they are in the
workplace, etc.
		CULTURAL BIAS: the tendency to interpret and judge phenomena
in terms of the distinctive values, beliefs, and other
characteristics of the society or community to which one
belongs. This sometimes leads people to form opinions and
make decisions about others in advance of any actual
experience with them.
Before going into any decision-making process, consider undertaking
a self-assessment which identifies your unconscious biases. Harvard,
“Project Implicit” promotes a free bias assessment which you can take
online. It may surprise you to learn that many of us have unconscious
biases which are inconsistent with our personal values and beliefs. For
now, consider the self-assessment questions on the following page.
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Self-Assessment Questions:
We need to question the attitudes we bring to each
investigation and each evaluation and note the
biases or assumptions that may come into play as
we make judgments.
> A
 re we accepting the most socially acceptable
explanation or are we looking deeper in our
examinations?
>	
Are we making judgments or trying to make
judgments because we are drawn to particular
people or social groups?
> Do I prefer people I am most comfortable with?
> D
 o I discount the credibility of people who
aren’t like me?
> H
 ave I noted my assumptions when making
judgments and evaluating evidence?
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Biased decision-making in a workplace sexual harassment
investigation is dangerous because it can negatively impact your
ability to build rapport with the person you are interviewing; conduct
a fair credibility assessment of the evidence; ask strategic questions;
and can undermine your ability to identify and follow-up on glaring
omissions or inconsistencies. In addition, a biased or negligent
investigation can subject employers to lawsuits for wrongful dismissal,
infliction of emotional distress, breach of privacy, defamation and
other claims including human rights complaints. Ultimately, biased
investigations and decision-making can lead an investigator to
engage in victim-blaming.
iii. Victim-Blaming
The practice of victim-blaming in the context of workplace sexual
harassment disclosures, reports and investigations is as common
as it is in sexual assault trials in criminal courts and this practice
can erode a positive workplace environment. Decision-makers,
authority figures and colleagues too often ignore their
responsibility to undertake an empathetic, fair and impartial
assessment of the information they are receiving and in doing so,
will sometimes tend to scrutinize and interrogate the complainant
on specific responses or reactions they either cannot comprehend
or do not consider reasonable or common sensical.
It is not uncommon for a complainant to attempt to befriend or
placate their harasser in an effort to put an end to the behaviour.
Other times, a complainant may not come forward to disclose or
report egregious conduct which took place over several months or
years because they feared reprisal or being stigmatized by their
peers or supervisor. It is also not uncommon for a complainant to
initially dismiss the sexual harassment for what it is because the
resulting trauma or triggering of previous traumas has resulted in
a state of denial wherein the complainant cannot believe that a
colleague they respected would subject them to a form of
personal violation.
None of us know how a complainant’s mind is operating or what
sort of traumas live in their recent or distant past. For this reason
alone, we cannot assume to know what an appropriate or
unreasonable response to workplace sexual harassment should
be. Before rushing to judgement and allowing your confirmation
bias to take over, ask the complainant to help you understand why
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they did not report until now or how they felt about their harasser
before and after the sexual harassment and what the source of
their fears were and whether, from the complainant’s perspective,
the responses appear reasonable in their circumstances.
Above all else, it is critical to recognize and remember that no one
is to blame for the misconduct of another. Occasionally, you might
hear a complainant begin to self-blame in saying some or all of the
following: “maybe I was too friendly”, “maybe I laughed too often”,
“maybe I was too supportive or attentive”, “maybe I should have
dressed differently or I should not have shown my arms/legs/neck”
and “maybe I should not have offered to give them a ride home”.
When you hear a complainant utter these phrases or any which
sound like self-blame, it is crucial that you speak up to validate for
them that they are not to blame for being sexually harassed by their
colleague. However, you should not state that you believe them as
this statement indicates that without completing the investigation,
you have already made up your mind or in the alternative, such a
statement may be perceived as a clear indicator of bias. Alternatively,
consider validating the complainant’s emotional state by saying, “I
hear you blaming yourself, this is a common response to unwelcome
conduct” or “I highly recommend that you speak to a support provider
or counsellor who can help you understand your reaction.”
A SUBJECTIVE ASSESSMENT OF THE FACTS REQUIRES AVOIDING
COMPARING THE RESPONSES AND REACTIONS OF THE COMPLAINANT TO
HOW YOU THINK THEY SHOULD HAVE RESPONDED, REACTED OR REPORTED.
APPLYING YOUR OPINION OR PERSPECTIVE MAY LIKELY RESULT IN VICTIMBLAMING.
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How Do I Identify and Respond
to Reprisal?
Reprisal is also known as retaliation. Some workplaces have a policy
which addresses this workplace behaviour but most do not. You may
also see this practice addressed in the context of “whistleblower
protection”. Reprisal or retaliation arises when a complainant, witness
or bystander reports or discloses workplace sexual harassment and
becomes subject to threats, intimidation, or some form of harm to
their reputation, personal property, professional position, or physical
person. Some forms of reprisal may exceed policy violations and
in fact, may be considered a violation of federal or provincial law.
When necessary, consult with a criminal lawyer, the Canada Labour
Code (for federally regulated organizations) or WorkSafeBC (B.C.
regulated organizations) before proceeding to an investigation and/or
disciplinary measures.
You need to know that reprisal as a result of reporting workplace
sexual harassment must be addressed immediately and provide
for serious sanctions or consequences for those who engage in this
form of misconduct. In order to ensure a safe work environment, your
employees need to know that they can come forward and report on
misconduct or illegal behaviours occurring in the workplace without
being subject to retaliation by the person they have reported on
or their supporters. If you do not have a policy, create a procedure
within your existing workplace sexual harassment policy to include a
provision on reprisal. Once the provision is included, ensure that your
staff are informed about the change and provide training to educate
your employees to identify it, avoid it and report on it.
It is relatively easy to identify reprisal when the actions taken are
clearly punitive however it is tougher to spot when the actions are
surreptitious and subtle. Some people may recognize this form of
reprisal as lateral violence. In essence, lateral violence is the practice
of peers subjecting one another to indicators of dissatisfaction, dislike
or displeasure which can result in isolation, withdrawal, incivility and
an unsafe work environment.
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These behaviours may appear in a variety of ways however common
behaviours include: not responding when greeted by a colleague,
sighing loudly when a colleague is speaking, refusal to attend a
workplace meeting which will also be attended or led by a colleague,
leaving the room before a colleague has concluded their comments,
and negatively or critically commenting about a colleague to a thirdparty. Lateral violence is insidious and can create a toxic workplace
therefore be prepared to respond to reports of this form of reprisal
before others join in on the behaviours.
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How Do I Write an
Investigation Report?
You do not need to be a lawyer to write a solid and legally defensible
investigation report. You need to consider your audience – who are
you writing for? Once you determine your audience, your language
should align with the needs of your reader. For example, if you are
writing for an administrator only then your report should be clear,
concise and to the point. You need not include incidental or peripheral
details which have no bearing on the evidence or your conclusion.
Whereas, if you are writing a report that both the complainant and
the respondent will see, be mindful of using soft language when
necessary and anonymize private information as well as avoiding
referencing personal information about one or both parties.
Sometimes a party to an investigation will disclose mental health
issues or addictions which is relevant information for an administrator
who will have to consider reasonable and appropriate discipline,
therefore this information can and should be contained in the report.
However, this same personal and private information should be
withheld or redacted if the report will ultimately be reviewed by the
respondent and complainant. A failure to protect personal or private
information may result in a privacy law violation or human rights
complaint which your organization will have to respond to. Therefore,
be clear about who your audience is before writing your report.
You will need an introduction: who are the parties? How long have they
been employed in your organization? What role do they serve in? Next,
what is the complaint and which policy and section is implicated?
Then, you delve into the evidence. What are the relevant facts from the
perspective of the complainant? What are the relevant facts from the
perspective of the respondent? What about the witness? It is helpful
organizationally to keep these sections separate and the witness or
bystander evidence should also be contained within its own section.
Your credibility assessment follows, remember to go back to the test:
what is likely or plausible in consideration of all the evidence? Do
you have corroboration? Physical evidence such as texts, emails, or
pictures to support or refute the complaint? Finally, in analyzing all the
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evidence against the contents of the complaint, what is your finding?
If you find that it is more likely than not, on a balance of probabilities,
that the respondent has engaged in workplace sexual harassment,
you need to be clear that the behaviour is indeed a violation of your
workplace policy.
In the event your workplace sexual harassment investigation report
also requires that you include an adjudicative or disciplinary
recommendation or decision, this section would follow your findings.
Ensure that you reference applicable collective agreements or
other workplace policies which support your authority to make
the decision you have made especially if the sanction includes
termination of employment.
Where possible, enlist the support of a colleague or supervisor to
review your report before it is finalized. This practice will not only
ensure transparency, accountability and credibility in your process but
it will also allow for a “second pair of eyes” to sight glaring omissions,
inarticulate conclusions, the appearance of bias or victim-blaming
and any incorrect application of policy or law.
	

OUTLINE EXAMPLE

		Introduction
		

Complaint / Policy

		Complainant’s Evidence
		Respondent’s Evidence
		Witness Evidence
		Credibility Assessment
		

Analysis And Findings

		Adjudicative Decision
		Conclusion
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Vicarious Trauma
Vicarious trauma is intrusive preoccupation with the traumatic
experiences of others, it is distinct from “burnout” and cannot be
remedied by taking time away or by going on a vacation. Sexual
harassment can trigger fears, insecurities, vulnerabilities and anxieties
for most people, particularly in the workplace which should be a
safe space generally for workers. Workplace sexual harassment can
have a traumatic impact on not only the target of the harassment
but also on witnesses, investigators and the entire work environment.
Addressing the potential for vicarious trauma in the workplace
following a sexual harassment disclosure, report or investigation is
critical to maintaining the health and safety of the workplace.
If any employee has been exposed to the traumas of another, directly
or indirectly, their experience can feel as though they experienced
the same trauma directly, even long after exposure to the traumatic
experience or story. Indicators of vicarious trauma may include
nightmares, anxiety, depression, hopelessness, an inability to
concentrate, loss of interest in hobbies or positive activities, a lack
of productivity, irritability and/or an increase in negative coping
behaviours such as alcohol consumption, gambling or drug use.
Vicarious trauma can have a significant impact on personal and
professional relationships. Research has shown that those who
have experienced trauma (particularly in childhood), work in an
environment that does not recognize vicarious trauma, and those who
are repeatedly exposed to traumatic or graphic information are at
high risk for experiencing vicarious trauma.
If you or your employees are at high risk for vicarious trauma,
encourage your staff to critically analyze their personal triggers,
negative coping behaviours and negative effects as a result of direct
or indirect exposure to workplace sexual harassment. Once they have
recognized their risk and identified any personal impacts, they should
create a personal self-care plan and a workplace self-care plan. The
self-care plan might involve enlisting the services of a mental health
professional or instituting debriefing sessions in your workplace.
Consider checking in with yourself and your office to ensure that
those who needed it, took some time to debrief and acknowledge the
trauma they felt, saw or heard.
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It is important that those who work in front-line offices dealing
with individuals in crisis learn about vicarious trauma and how to
safeguard their individual and collective mental health. Without active
and intentional group debriefing, meditation or mental health sessions
added to the work week, employees could become overwhelmed,
feel isolated and ultimately unable to continue in their roles as a result
of feeling the effects of vicarious trauma. Therefore, it is in the best
interests of the client, the office and the supervisor or manager to
become educated in vicarious trauma and how it can effect the work
environment plus learn effective strategies for protecting the wellbeing of your employees and workplace environment.
Relevant Laws
a. Canadian Human Rights Act
If you are a federally regulated organization, service provider or
on-reserve First Nation government or First Nation business then
the Canadian Human Rights Act offers an adjudication and
remedy process for any employees who believe they experienced
a discriminatory practice in the workplace. A complainant may
elect to bring a human rights complaint to the Canadian Human
Rights Commission who will either investigate the complaint or
refer it to the Canadian Human Rights Tribunal for a hearing.
Typically, a complainant will pursue this option where they believe
the workplace sexual harassment experienced was connected to
a prohibited ground of discrimination and where their complaint
was not adequately investigated by the employer. For more on the
list of prohibited grounds of discrimination, see the Canadian
Human Rights Act, R.S.C., 1985, c. H-6.
b. The Canadian Labour Code
If you are a federally regulated organization, service provider or
on-reserve First Nation government or First Nation business then
the Canadian Labour Code is the authority governing
occupational health and safety including sexual harassment in
the workplace. The Code defines sexual harassment as any
conduct, comment, gesture, or contact of a sexual nature that is
likely to cause offence or humiliation to any employee; or that
might, on reasonable grounds, be perceived by that employee as
placing a condition of a sexual nature on employment or on any
opportunity for training or promotion. The Code outlines the
employer’s responsibility to create a workplace sexual harassment
policy which must include clear procedures. The Code further
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specifies that a copy of the policy must be provided to every
employee and posted in areas likely to be seen by employees.
Stay up to date on upcoming or new regulations impacting how
federal organizations or employers are required to address
workplace sexual harassment by visiting, the Canada Labour
Code R.S.C., 1985, c. L-2 (Section 122.(1)).
c. WorkSafeBC
Provincially regulated organizations in the province of British
Columbia should note that WorkSafeBC is the regulatory authority
which sets out occupational health and safety responsibilities of
employers which ensure and maintain a safe environment for
workers, free from harassment and bullying which includes sexual
harassment. WorkSafeBC administers the Worker’s Compensation
Act and, as such, requires that all employers create policies and
clear reporting and investigation procedures which address
bullying and harassment (inclusive of sexual harassment) in the
workplace. At this time, WorkSafeBC does not require the
mandatory reporting or workplace sexual harassment, to them,
by employers or bystanders. For specific information on the duties
imposed upon employers and workers within the context of
addressing bullying and harassment in the workplace, see
www.WorkSafeBC.com.
d. B.C. Human Rights Code
If you are a provincially regulated organization in the province of
British Columbia then the B.C. Human Rights Act offers an
adjudication and remedy process for any employees who believe
they experienced discrimination in the workplace. A complainant
may elect to bring a human rights complaint to the B.C. Human
Rights Tribunal for settlement or hearing. Typically, a complainant
will pursue this option where they believe the workplace sexual
harassment experienced was connected to a prohibited ground of
discrimination and where their complaint was not adequately
investigated by the employer. The B.C. Human Rights Act also
provides protection against retaliation for making or being witness
to a human rights complaint. For more on the list of prohibited
grounds of discrimination, see: the B.C. Human Rights Code,
R.S.B.C., 1996, c. 210.
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Other Considerations
The legal statutes referenced above are not an exhaustive list. As
an employer, you need to be alive to conduct in the workplace
which may also fall under the Criminal Code of Canada, the B.C.
Employee Standards Act and any Collective Agreements which may
impose specific requirements upon you as a unionized employer (if
applicable).

38

Conclusion
This manual has provided the reader with a starting place to
contemplate all the complexities, challenges and competencies
required to meaningfully and lawfully address workplace sexual
harassment, from disclosure to reporting through to investigation and
disciplinary outcomes. However, the content provided in this document
is only a starting point. Laws, policies and best practices are always
changing to align with the times and you need to keep up the current
trends and changes. Moreover, there will always be unique factors
specific to your workplace that will require additional considerations
in how you address workplace sexual harassment while balancing
employee rights against ensuring a safe work environment free from
workplace sexual harassment, for all employees.
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